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The requirement as to a trustee Las varied in the different jurisdictions 
according as the power of married women to contract has varied. 18 

A recent application of the American doctrine is to be found in 
Landes v. Landes (1916) 94 Misc. 486, 159 N. T. Supp. 586 (affirmed 
on different grounds, 172 App. Div. 758, 159 N. T. Supp. 230), in 
which it was held that, where a wife had sued for separation, a separa- 
tion agreement, though valid in its pecuniary features, could not bar 
the suit, seemingly because the wife had no such enforcible right to a 
separation as would make judicial action nugatory. The correctness 
of the decision depends upon whether the New Tork doctrine is like 
the general American position. It is clear that maintenance pro- 
visions are enforcible where the agreement is made, as it was here, 
after separation. 19 However, the status of the promise to separate is 
doubtful. If the court is correct that the stipulation concerning 
separation is invalid in New Tork, 20 then clearly an agreement could 
not obtain for the wife what she could obtain by judicial decree. If 
however, the English doctrine has been introduced, 21 then the wife, 
having had an election between the contract and the suit and having 
chosen to make the contract, ought, since she has an enforcible right 
to separation, to be held to her election and barred from suit. The 
question involved has received little attention in this state, but, taking 
into account the general American doctrine, as well as certain holdings 
in New Tork, indicative of a dislike of such agreements, 22 it seems 
unlikely that the courts would adopt the English view. This is regret- 
table, inasmuch as it would seem the better public policy to encourage 
a private settlement wherever possible, provided that the agreement 
did not in itself conduce to a separation in futuro. At any rate, the 
courts would in this way avoid the illogical position of enforcing stipu- 
lations for separate maintenance, which would never have been entered 
into except to facilitate the objectionable main purpose. 23 



Admiralty Jurisdiction Over Vessel Under Bequisition by Eoreign 
Nation. — A necessary adjunct of the idea of sovereignty is the prin- 
ciple that the state should not and cannot be sued in its own courts 

"See Archbell v. Archbell, supra. 

"Galusha v. Galusha (1889) 116 N. Y. 635, 22 N. E. 1114; Winter v. 
Winter (1908) 191 N. Y. 462, 84 N. E 382. 

"Gilbert v. Gilbert (1893) S Misc. 555, 26 N. Y. Supp. 30; see Beach 
v. Beach (1842) 2 Hill 260, 264. 

a Cf. Dowling, J., in Landes v. Landes (1916) 172 App. Div. 758, 159 
N. Y. Supp. 230. Certain dicta seem to support the English view. See 
Pettit v. Pettit (1887) 107 N. Y. 677, 679, 14 N. E. 500; Duryea v. Gilvin 
(1890) 122 N. Y. 567, 570, 25 N. E. 908. 

^In spite of the decision in Clark v. Posdick (1889) 118 N. Y. 7, 22 
N. E. 1111, the Appellate Division, contra to the American rule, has fre- 
quently refused to enforce even the maintenance provisions in an agree- 
ment where the separation in fact occurred immediately after lie contract 
was made. Sunderlin v. Sunderlin (1908) 123 App. Div. 421, 107 N. Y. 
Supp. 979, and cases cited. Clark v. Fosdick is distinguished on the ground 
that the agreement was there between husband and trustee, and not be- 
tween husband and wife. 

a New Hampshire refuses to enforce any of the agreement. Foote v. 
Nickerson, supra, discussed in 1 Columbia Law Rev. 555; Hill v Hill 
(1907) 74 N. H. 288, 67 Atl. 406. This was the rule in North Carolina, 
Collins v. Collins (1867) 62 N. C. 153, but it has been changed by statute. 
See Archbell v. Archbell, supra. 
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without its consent. 1 One expression of this idea running through 
English law is the maxim "the Mng can do no wrong". Similarly, 
sovereigns have by comity and the law of nations been granted im- 
munity from the jurisdiction of the courts of foreign sovereigns, 
though according to general principles of jurisprudence a court's 
jurisdiction is founded on the presence of the person or properly 
within the state.* This exemption extends not only to the person of the 
sovereign and his ambassadors but to his property, at least so far as 
it is within his control and connected with his public functions. 8 

The same principle has been followed in a suit in rem against the 
public properly of a foreign nation,* notably in the case of libels in 
admiralty against foreign warships and other public ships of foreign 
governments, in which cases the courts have declined to exercise their 
jurisdiction gained by the attachment of the ship. 6 An apparent ex- 
ception to this immunity is in the case of a libel in rem to recover for 
salvage against the property of a foreign government, although des- 
tined for public use, when at the time of seizure the property was not 
actually in public service or in the possession of an officer of the 
government. 8 The theory of this exception is that the action may be 
maintained without disturbing the possession of the government. 7 

Thus the question of the actual possession of the government seems 
to be the touchstone of all the cases, and what constitutes such pos- 
session has become a question of great importance in connection with 
the now prevalent practice of requisitioning all merchant ships by the 
various belligerent powers. When a nation requisitions a trading 
vessel, directs it to go to a certain port for a certain cargo and return 
with it to a port indicated by the government for a stipulated re- 
muneration, but places no officer on board and leaves the entire navi- 

'Young v. SS. "Scotia" [1903] A. C. 501; see Briggs v. Light-Boats 
(1865) 93 Mass. 157. 

•Bynkershoek, Opera Minora (ed. 1752) 435. 

'Magdalena Steam Nav. Co. v. Martin (1859) 2 E. & E. 94; "One 
sovereign, being in no respect amenable to another, and being bound by 
obligations of the highest character not to degrade the dignity of his nation 
by placing himself or its sovereign rights within the jurisdiction of another, 
can be supposed to enter a foreign territory only under an express license, 
or in the confidence that the immunities belonging to his independent sov- 
ereign station, though not expressly stipulated, are reserved by implication 
and will be extended to him." The Exchange (1812) 11 U. S. 116, 137; 
see The Santissima Trinidad (1822) 20 U. S. 283. Even though the sov- 
ereign is living within the territory of another state incognito, he may at 
any time resume his foreign personality with its appurtenant immunities. 
Mighell v. Sultan of Johore [1894] 1 Q. B. 149. 

'Leavitt v. Dabney (N. Y. 1868) 37 How. Pr. 264; see Smith v. Wegue- 
lin (1869) L. R. 8 Eq. 198. 

"The Exchange, supra; The Constitution (1879) L. R. 4 P. D. 39; The 
Parlement Beige (1879) L. R. 5 P. D. 197; see The Charkieh (1873) L. R. 
4 A. & E. 59. 

The Davis (1869) 77 U. S. IS; United States v. Wilder (U. S. C. C. 
1838) 3 Sumn. 308. "In claiming exemption from the ordinary process of 
the court, the burden of proof is clearly upon the claimant to prove, by 
competent evidence, all the facts necessary to sustain this defense" — that 
the property has become the property of the government and is in posses- 
sion of some person proved its officer. Long v. The Tampico (D. C. 1883) 
16 Fed. 491, 500. 

'The Johnson Lighterage Co. No. 24 (D. C. 1916) 231 Fed. 365. 
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gation and charge of the ship to the servants of the owner, can it be 
said that such a vessel is so far in the possession or control of the 
government that she, the ship, shall not be answerable legally for her 
torts or liable for other maritime liens, 8 out of courtesy to the nation 
which requisitioned her? This question was answered in the negative 
in the recent case of The Attualita (0. 0. A. 4th Cir. No. 1479, Oct. 
6, 1916.) There a privately owned trading vessel sent to this country 
for a cargo of cereals under requisition by the Italian government, 
but under the control of the employees of the owner, was libeled for 
damages resulting from a collision. On plea of immunity the Circuit 
Court of Appeals held, reversing the District Court, that a ship in 
these circumstances was not entitled to exemption from jurisdiction. 
The court seemed to be influenced largely by the fact that the persons 
in charge of the navigation of the ship remained the servants of the 
owners and that no government official was placed on board, so that 
the ship could not be said to have been in the actual possession of the 
government. The requisition being in effect the same as a charter- 
parly, except that the owners had no volition in the matter, the action 
in rem might be maintained without disturbing the possession of the 
government. This decision shows the policy of the court, though there 
had been strong dicta to the contrary, 9 not to extend this principle of 
comity and create a class of vessels for which no one is responsible in 
any way, at a time when the practice of requisitioning merchant ves- 
sels is so common. 



The Doctrine op Representation. — Courts of equity adopt as a 
fundamental principle the rule that all persons interested in the sub- 
ject matter of a suit should be parties to it, so that there may be a 
decree which will end the entire controversy. 1 But it is sometimes im- 
practicable to have present all persons interested, and the strict applica- 
tion of the rule in these cases would prevent a plaintiff from obtaining 
justice. An exception is therefore made, for the sake of convenience, 
where parties whose interests in the suit are merely incidental are out- 
side the jurisdiction; 2 but, if snch parties are directly concerned, the 
court in their absence can make no decree which will bind them. 8 

•It is a fundamental principle of the law of admiralty that a collision 
gives to the party injured a right in rem in the offending ship without 
regard to personal responsibility, the ship itself being considered the 
wrongdoer, liable in an action in rem for the tort and si'biect to a lien 
for the damage. See The Barnstable (1900) 181 U. S. 464. 21 Sup. Ct. 
684. However, where such an offending vessel was the property of a 
foreign sovereign and engaged in public service, it was held immune from 
arrest in a nroceeding in rem for damage caused by collision. The Jassy 
[19061 P. 270. 

•The Athanasios (D. C. 1915) 228 Fed. 558; The Luigi (D. C. 1916) 
230 Fed. 493. In the latter case, after the requisitioned vessel had been 
libeled, the owners gave bond for # its release, and the court held that it 
would retain jurisdiction of the sct'on on the bond, as that coi'ld not affect 
the rights of the foreign government. 

•Story, Equity Pleadings (10th ed.) § 72. 

•Palmar v. Stevens (1868) l n Mass. 461; Calvert. Parti's. 64; Story, 
Equity Pleadings (10th ed.) § 78. 

•Cassidy v. Shimmin (1877) 122 Mass. 406. 



